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STATEMENT OF THE CASE
Nature of the Case
Mr. Spokas appeals from the district court’s order revoking his probation, executing his
sentence, and retaining jurisdiction, arguing the district court’s finding that he violated probation
was not supported by substantial evidence.
Statement of Facts and Course of Proceedings
Mr. Spokas included a statement of facts and course of proceedings in his Appellant’s
Brief, which he relies on and incorporates herein.  (Appellant’s Br., pp.1-2.)
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ISSUE




The District Court’s Finding That Mr. Spokas Violated Probation Was Not Supported By
Substantial Evidence
A. The District Court’s Finding That Mr. Spokas Violated Probation By Failing To Make
Immediate Contact With His Probation Officer On October 21, 2016, To Discuss His
Positive Urinalysis Test Was Not Supported By Substantial Evidence
Mr. Spokas argued in his Appellant’s Brief that the district court’s finding that he
violated probation by failing to make immediate contact with his probation officer on
October 21, 2016, to discuss his positive urinalysis test was not supported by substantial
evidence because there was no evidence he was instructed by his supervising officer (or anyone
else) to make immediate contact with his supervising officer after his positive test.  (Appellant’s
Br., pp.5-7.)  In its Respondent’s Brief, the State appears to concede that there was no evidence
Mr. Spokas was instructed by his supervising officer (or anyone else) to make immediate contact
with his supervising officer.  (See Respondent’s Br., p.5.)  The State nonetheless argues the
evidence was sufficient to support the district court’s finding of a probation violation because
when Mr. Spokas did contact his supervising officer four days after his presumptively positive
test, he did not specifically mention the test.  (Respondent’s Br., p.6.)  But this was not the basis
for  the  district  court’s  finding  that  Mr.  Spokas  violated  probation,  and  the  actual  basis  for  the
district court’s finding of a violation was not supported by substantial evidence.
Mr. Spokas agreed, pursuant to his Agreement of Supervision with the Idaho Department
of Corrections, to “report as directed by my probation/parole officer.”  (Respondent’s Br., p.5,
note 1; State’s Exh. A.)  In its motion for probation violation, the State alleged Mr. Spokas
violated this condition of probation by:
Failing to report to his supervising officer on the dates and times specified, to wit:
on the 21st day of October 2016, the defendant failed to make immediate contact
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with his supervising officer to discuss his positive urinalysis results, as instructed
by his supervising officer[.]
(R., p.78, ¶ 3.)  The district court’s finding that Mr. Spokas violated probation as alleged by the
State was not supported by substantial evidence for three reasons.  First, Mr. Spokas’ supervising
officer,  Officer  Vitley,  did  not  instruct  Mr.  Spokas  to  do  anything  with  respect  to  his
presumptively  positive  urinalysis  test.   It  was  Officer  Wallingford,  not  Officer  Vitley,  who
discussed the urinalysis test with Mr. Spokas, and Officer Wallingford was not Mr. Spokas’
supervising officer.  (2/13/17 Tr., p.14, Ls.24-25.)  Second, while Officer Wallingford may have
talked to Mr. Spokas about contacting his supervising officer, there is no indication he
“instructed” Mr. Spokas to do so.  On the contrary, Officer Wallingford’s notes indicate he
“suggested” Mr. Spokas contact his supervising officer. (See State’s  Exh.  C.)   Finally,  Officer
Wallingford never instructed (or even suggested) that Mr. Spokas “make immediate contact”
with his supervising officer.
Perhaps recognizing the weakness of its evidence, the State argues on appeal that
“[r]egardless of whether Spokas was instructed by Officer Wallingford on October 21st to
‘immediately’  contact  Officer  Vitley  to  discuss  his  positive  urinalysis  test  result,  he  was
instructed to contact her for that purpose, and completely failed to do so.”  (Respondent’s
Br., p.8.)  But Mr. Spokas did contact Officer Vitley by email on October 25, four days after his
presumptively positive test, and neither Mr. Spokas nor Officer Vitley discussed the test in their
emails.  (1/25/17 Tr., p.11, L.12 – p.12, L.4.)  Officer Vitley testified that she “was trying to get
[Mr. Spokas] into the office to address that positive UA,” but was not able to do so before he was
arrested at work on November 4.  (1/25/17 Tr., p.11, L.25 – p.12, L.3, p.21, Ls.8-25.)  The mere
fact that Mr. Spokas and Officer Vitley did not discuss the positive urinalysis test immediately
after the test does not mean Mr. Spokas violated the terms of his probation, where he was never
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instructed by Officer Vitley or anyone else to make immediate contact with his supervising
officer to discuss the test results.
B. The  District  Court’s  Finding  That  Mr.  Spokas  Violated  Probation  By  Using  Marijuana
On Or About October 21, 2016, Was Not Supported By Substantial Evidence
Mr. Spokas argued in his Appellant’s Brief that the district court’s finding that he
violated probation by using marijuana on or about October 21, 2016, was not supported by
substantial evidence because a presumptively positive test demonstrating the presence of THC
metabolites cannot, in and of itself, provide substantial evidence of contemporaneous drug use.
(Appellant’s Br., pp.7-10.)  The State argues in its Respondent’s Brief that Mr. Spokas cannot
argue  for  the  first  time  on  appeal  that  the  presence  of  THC  metabolites  does  not  provide
substantial evidence of contemporaneous drug use.  (Respondent’s Br., pp.9-10.)  The State is
incorrect.
At the evidentiary hearing, Mr. Spokas testified he did not use marijuana, and could not
recall taking a urinalysis test.  (1/25/17 Tr., p.46, Ls.2-7, p.48, Ls.15-24.)  The State presented
evidence  that  Mr.  Spokas  did  take  a  urinalysis  test,  and  that  it  was  presumptively  positive  for
THC.  (1/25/17 Tr., p.11, Ls.3-6.)  The State’s evidence was insufficient to support the district
court’s finding that Mr. Spokas violated probation by using marijuana while on probation when
the presumptive test was never confirmed, and, even if confirmed, could only demonstrate that
Mr. Spokas used marijuana at some point in the past.  The State does not cite any authority for
the proposition that an unconfirmed presumptive test showing the presence of a THC metabolite
can form the basis of a contested probation violation.
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C. This Court Must Remand This Case To The District Court Because The District Court’s
Finding That Mr. Spokas Violated Probation Was Not Supported By Substantial
Evidence
Mr. Spokas argued in his Appellant’s Brief that if this Court finds there was not
substantial evidence to support the district court’s finding that Mr. Spokas violated either of the
conditions of probation at issue, this case must be remanded to the district court with instructions
to place Mr. Spokas back on probation.  If this Court finds there was substantial evidence to
support the district court’s finding that Mr. Spokas violated one, but not both, of the probation
conditions at issue, this case must be remanded for a new disposition hearing, as this Court
cannot speculate as to whether the district could would have revoked Mr. Spokas’ probation and
executed his sentence based on only a single violation.  (Appellant’s Br., pp.10-11.)  The State
does not address this point in its Respondent’s Brief, so presumably does not contest this
requested relief.
CONCLUSION
For the reasons stated above, as well as those set forth in his Appellant’s Brief,
Mr. Spokas respectfully requests that this Court vacate the district court’s order revoking his
probation and executing his sentence, and remand this case to the district court with instructions
to place him back on probation or hold a new disposition hearing.
DATED this 19th day of October, 2017.
___________/s/___________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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